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tate of PouLSEN & Nardon, Inc, a corporation, Bank-

rupt,
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APPELLANTS' REPLY BRIEF.

Of the 30 pages of the appellee's brief, only pages 17

and 18 exhibit matter responsive to the points made in

the appellants' brief. The other pages reflect the same

traits that embellish the complaint at bar.

The question posed on this appeal is not whether appel-

lee's lurid version of the "facts" is a tenable interpretation

of the evidence (a transcript whereof is not before the

court), or whether plaintiff's professed inability to draft

a plain, coherent and intelligible statement of his claim

is due to the fact that counsel does not possess ''absolute

100% perfection in his knowledge and use of the English

language."



Here we are concerned with two questions only. What
was the essential nature of the claim litigated in the court

below, and did that court have jurisdiction to entertain

that claim? We might grant, arguendo, that the defen-

dants in the court below were guilty of murder, arson and

treason, and still deny the capacity of a court of bank-

ruptcy to try them for these offenses. It boots not to

meet an argument with an epithet; and to characterize

our presentation both as "rhetoric" and as "abstruse" is

to effect a unique combination. Nor did our analysis ex-

tend only to the complaint; it was applied to the court's

instructions to the jury; to the special verdict of the jury;

nay, to the very judgment now here for review. Wher-

ever we probed, we found that the area was outside the

boundaries of the bankruptcy jurisdiction.

Not the slightest attempt has been made to break the

force of that analysis. On the contrary, the very fact

that we subjected the record to analysis, is regarded as a

grievance of which the appellee may justly complain. Just

why a defendant may not dissect a complaint in support

of his challenge to the jurisdiction, remains a trifle ob-

scure. We are reminded of the plaintiff who suggested

to the trial judge that he refuse to hear the defendant,

since defendant's testimony would only serve to confuse

him.

Here and there some feeble attempt is made to approach

the issue at bar. On page 15, we have appellee's version

of the Brainard case. In a short paragraph he manages

to incorporate two errors. The plaintiff there did not

seek judgment "against all the defendants as joint tort

feasors." On the contrary, he sought to recover the value

of merchandise fraudulently transferred by the bankrupt
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to them, as joint transferees. The "guilty culprits" did

not contend "that the action was for a money judgment

for damages." There was only one "culprit" involved

on that appeal; and he contended that he was accountable

only for what had been physically transferred to him; and

the answer that this court made to him was that, because

of his joint action with the other transferees whereby the

transferred property circulated among all of them in a

manner to make identification impossible, each transferee

would be regarded as having received all the transferred

property. As we said in our main brief, and as we

repeat now, this court never ruled that an action under

Section 70e could be maintained against any one other

than a transferee.

Park V. Cameron is overruled by the appellee on the

ground that the language of Section 70e is not the same

today as it was then. The brief parades the language of

the two versions, but its author neglects to point out in

what relevant respect the versions differ. It is still neces-

sary under Section 70e, that the action be brought against

"whomever may hold or have received" that transfer ; it is

still necessary that the transfer shall have been made by

the bankrupt; it is still necessary that the action be one

to "reclaim or recover" specified property.

Just what the plaintiff succeeded in proving at the trial,

and whether the evidence supported the special verdict are

not matters which we may now discuss. Enough, how-

ever, does appear in the record, to indicate that the de-

fendants did not limit the scope of review to the matter of

jurisdiction, because they felt that they lacked other

grounds for reversal. To have been in a position to

urge other grounds, they would have had to procure a



stenographic transcript of perhaps a thousand pages and

to have printed a record of voluminous exhibits. Unable

to finance that sort of a review [pp. 42, 43] they were

obliged to content themselves with coming here only on

the question of jurisdiction. We mention this only to

avoid seeming acceptance of the fantastic interpretation

of the evidence which appellee has seen fit to spread at

large in his brief.

We will take note of just one of the statements of

''fact" in that brief, to illustrate his glib technique. Ap-

pellees' counsel, deprecates "his limited ability to describe

in the plaintiff's complaint, the abstruse methods and de-

vious paths through which these funds were channelled

into the hands of the defendants." Now, the whole point

and pith of the defendants' contention is, that this very

complaint is devoid of any clear allegation that these funds

were "channelled into the hands of the defendants"; that

the court's instructions to the jury, the findings of the

jury and the very judgment here on review, all proclaim

that these funds were not channelled into the hands of

these defendants, but into "various corporations, con-

trolled, operated and dominated by them" [p. 40]. No
such question was put to the jury; nor did the court ever

make such a finding. Indeed, in the court's envisagement

of the case, no such question was involved. "The pur-

pose of this suit" said the court, "is to recover from the

defendants equivalent sums of money to amounts which

plaintiff claims were fraudulently transferred to others

by the willful acts of the defendants, etc." [p. 56]. We
have already alluded to the dense silence which our an-

alysis encountered in the appellee's brief. In the face of

that record, it required courage on the part of the appellee

to have indited the first two lines on page 29.
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From all this welter of confused irrelevance, one serious

contention does emerge. To that, we now address our-

selves.

Appellee contends that the appellants are foreclosed

from raising the issue of jurisdiction, because they con-

sented to the assumption of jurisdiction by the court below.

They say that such consent is implicit in the filing of an

answer to the complaint on the merits.

It will serve no useful purpose to examine the decisions

antedating Schumacher v. Beeler, 293 U. S. 367. That

case settled the conflict of authority theretofore prevailing

and laid down the doctrine, that where a bankruptcy trus-

tee enters the federal forum in an action of which it would

not otherwise have jurisdiction, the case can nevertheless

be prosecuted there, if the defendant consents thereto.

The manifestation of the defendant's consent is not

required to assume any particular form, and in the ab-

sence of opposing circumstances, the filing of an answer

to the merits will be construed as such a consent.

In the case at bar, the defendants did file an answer

on the merits. Were the circumstances under which that

answer was filed, such as to imply consent? Was the

consent real?

Any lawyer reading the complaint at bar would assume

that the plaintiff intended to plead a cause of action to

set aside fraudulent transfers. Considering the expansive

liberality enjoined upon the federal courts under the Fed-

eral Rules of Civil Procedure, in the matter of construing

pleadings, it is not surprising that the defendants' attor-

ney indulged in the same error as the plaintiff's attorney.

It appears that up to the very day of trial, defendants'

counsel continued to indulge in that error [p. 49].
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Now, a court of bankruptcy has jurisdiction to entertain

an action to set aside a fraudulent transfer. Since de-

fendants' counsel assumed that this in fact was the nature

of the action at bar, it would have been an exercise in

chicane for him to have moved to dismiss the action for

want of jurisdiction. For that reason, defendants filed

their answer to the merits. In the eyes of counsel, de-

fendants' consent was wholly unnecessary, since the court

had jurisdiction without their consent.

But how did it happen, that defendants' counsel in-

dulged in that assumption?

The complaint at bar is disorganized and chaotic; it is

redolent of asseverations about fraudulent transfers; it

is plethoric with evidentiary matter. Appellants' counsel

informs the court that he regarded the greater part of

the complaint as irrelevant. He assumed that these ir-

relevancies were intended to create "atmosphere," and

that under the liberal rules of pleading, plaintiff would

be permitted to submit proof, if he had such, that fraud-

ulent transfers were made by the bankrupt to the defen-

dants. But what he took for atmosphere, turned out upon

close analysis, to be the "dominant" allegations of the

complaint.

Counsel's eyes were opened to the true nature of the

complaint, when at the opening of the trial, he was served

with a copy of the plaintiff's trial memorandum, sub-

mitted under the Local Rules of the court below. It then

became apparent to him, that what he thought was ten-

dentious surplusage, was in fact the gist of the plaintiff's

claim. It became plain from that memorandum that what

the plaintiff was attempting to do here was not to reclaim

any transfer made to these defendants, but to charge de-

fendants with corporate losses, sustained by reason of



—7—
transfers made not to the defendants, but through their

agency. The moment he reaHzed this, he challenged the

jurisdiction of the court; and this challenge was delivered

before any evidence was taken.

To say that, under these circumstances, that the defen-

dants "consented" that the court below take jurisdiction

of an issue which had been so covertly tendered to them,

and which the appellee even now contends was never ten-

dered to them, is to make the words "consented" and

"trapped" synonymous. When a bankruptcy trustee, in

the absence of diversity of citizenship, hales a defendant

into a court of bankruptcy, in an action upon a promis-

sory note delivered to the bankrupt, and the defendant an-

swers upon the merits, it may very properly be said, that

the defendant "consented" to the jurisdiction of the bank-

ruptcy court. In that sort of complaint, the plaintiff sets

out no case, cognizable by a court of bankruptcy; and if

the defendant joins issue, he does not do so under a mis-

apprehension induced by the plaintiff's obscurantism. But

when a complaint requires the sort of searching analysis

which was applied in the case at bar, in order to expose

its true inwardness, the failure of the defendant to recog-

nize the nature of the issue tendered to him, and there-

upon to challenge the jurisdiction of the court, cannot in

any juridical sense be said to be a "consent" to that juris-

diction. A consent must be predicated upon a full knowl-

edge of its quality; it is not something into which a party

may be tricked; camouflage may not be used to get it.

It is not the purpose of the appellant to gibe at the

draughtsmanship of counsel. That sort of indulgence we

leave to others. Whether the contradictions and tortu-

osities of the complaint were due to disability or design,

we know not. Certain it is that a simple and candid
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statement of the plaintiff's claim could have easily been

accomplished. What is visible from the whole record is

simple enough, Lincoln undertook to finance its purchase

of the Poulsen stock by resort to Poulsen assets. This

is what counsel refers to when he says that the defendants

"literally lifted themselves by their bootstraps in acquir-

ing control, etc." Lincoln's technique, he says, was un-

lawful; and the defendants were instrumental in accom-

plishing it. Perhaps this is so; but even if it is so, that

is the head and front of the defendants' offending. Lin-

coln paid $917,000.00 in solid cash for the stock of a

corporation whose authorized capital was only $50,000.00.

It used a great part of the Poulsen surplus to pay the

obligations it had incurred in financing that purchase.

If these facts had been simply and candidly stated, and

the mass of extraneous matters omitted, the lack of juris-

diction in the court below would have been apparent.

It is therefore respectfully submitted that the filing of

an answer on the merits to the peculiar complaint at bar

implicated no consent in this case. With equal reason it

might be contended that the plaintiff could come into the

court below on a false suggestion of jurisdiction, then

proceed to prove an action for conversion, then move to

conform the pleadings to the proof, and then claim that

the defendant was barred from raising the question of

jurisdiction upon the ground that he had filed an answer

on the merits.

It is submitted therefore, that the judgment should be

reversed.

Respectfully submitted,

Nathan April,

Attorney for Appellant.


